STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS

SUWANNEE RI VER WATER
MANAGEMENT DI STRI CT
Petitioner,

VS. CASE NO. 88-1445
NORMAN LEONARD,

Respondent .
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RECOMMVENDED ORDER

Pursuant to witten notice, a formal hearing was held in this case before
Wlliam R Cave, Hearing Oficer, D vision of Adm nistrative Hearings, on
October 9, 1988, in Live Cak, Florida. The issue for determ nation is whether
t he Respondent, Norman Leonard is engaged in the occupation of agriculture or
silviculture and, if so, was the alteration of the topography of that certain
| and owned by himin Madi son County, Florida, consistent with the practice of
such occupations and not for the sole or predom nant purpose of inmpounding or
obstructing the surface water.

APPEARANCES

For Petitioner: Janice F. Baker, Esquire
Post O fice Box 1029
Lake City, Florida 32056-1029

For Respondent: Norman Leonard, Pro Se
Route 2, Box 172-D
Li ve Gak, Florida 32060

BACKGROUND

By an Admi nistrative Conplaint And Order dated January 29, 1988, Petitioner
charges Respondent with violating Chapter 473, Florida Statutes and Chapter 40B-
4, Florida Adm nistrative Code, and all eges that Respondent has substantially
i nproved or constructed a road involving the clearing, excavating and filling of
wet | ands without the required permt. Petitioner seeks to have Respondent
return the altered topography of such land to its pre-devel opnment grade by
backfilling ditches, renoving fill material froma roadbed and revegetating to
prevent erosion.

In support of its charges, Petitioner presented the testinony of Dennis
Price. Petitioner's exhibits 1, 2, 3 and 4 were received into evidence.
Respondent testified in his own behalf and presented the testinony of John
Bottcher and Randall Leonard. Respondent's exhibits 1, 2 and 3 were received
i nto evidence.



The parties submtted posthearing Proposed Findings of Fact and Concl usi ons
of Law. A ruling on each proposed finding of fact has been nmade as reflected in
t he Appendi x to this Recomrended O der

FI NDI NGS OF FACT

Upon consideration of the oral and docunentary evidence adduced at the
hearing, the follow ng relevant facts are found:

1. Respondent owns real property located in Township 2 North, Range 7
East, Section 32, in Madison County, Florida, that has surface water flow ng
through it and is enconpassed within what is defined as "wetlands."

2. Respondent is in control and possession of the property in question and
all work on the property that is material to this proceeding is under the
control or direction of the Respondent.

3. There were access roads on the property as early as 1973 as refl ected
by Respondent's exhibit 2, a 1973 aerial photograph, but the width of the roads
or the existence of ditches or culverts cannot be determ ned fromthe
phot ogr aph.

4. Petitioner's exhibit 2, a 1981 aerial photograph, shows the roads stil
in existence in 1981 but the width of the roads or existence of ditches or
cul verts cannot be determ ned fromthe photograph

5. Sonetinme before the Respondent purchased the property and began
construction to expand the roads, ditches and culverts were in place; however,
there was no evidence as to when the ditches and culverts came to be in place.

6. A 1976 survey of the property reflects 60 foot roads which were to
provi de access to platted but unrecorded |lots. These roads had not been
constructed when Respondent purchased the property or began construction to
expand t he roads.

7. The newy constructed portions of the road indicates an attenpt to
build the roads in accordance with the 1976 survey.

8. The previously existing roads attenpted to follow the natural contour
of the and and as a result were not always straight, and only had a negligible
effect on the flow or storage of surface water in regard to the property.

9. Sonetime around Cctober 1987, Respondent began to rebuild and construct
roads on the property by straightening existing curves, renoving fill material
from adj acent wetlands to wi den and hei ghten the existing roadbed or construct a
new roadbed, and to increase the depth and width of existing ditches or dig new
di tches.

10. The initial portion of the existing road providing access to the
property fromthe county graded road has been substantially rebuilt with portion
of the roadbed being 40 to 43 feet wide. Ditches along this portion of the
roadbed have had their width increased up to 14 feet and their depth increased
up to 6 and 8 feet.

11. O her portions of the road has been expanded beyond the previously
exi sting roadbed by increasing the wi dth and hei ght of the roadbed.



12. The increased size of the ditches and the expanded roadbed has
i ncreased the interception of surface water above that already being intercepted
by the previous roadbed and ditches and, as a result, there is an increased
anmount of surface water inpounded or obstructed. The effect is that surface
water is renmoved from Respondent’'s property at a faster rate than before road
construction began and, as a result, sheet flow of surface water is decreased
whi ch di m ni shes the storage of surface water on the property.

13. Al though new cul verts were installed during road construction, there
was insufficient evidence to show that these new cul verts were in addition to
the culverts already in place or if they replaced old culverts. There was
i nsufficient evidence to show that the new culverts allowed water to flowin a
different direction or be renoved fromthe property at a faster rate than before
or if they inpounded or obstructed surface water nore so than before.

14. The previously existing roads had sufficiently served an earlier
ti mber harvest on the property and, by Respondent's own testinony, were
sufficient for his ongoing hog and goat operation

15. The extensive rebuilding and constructing of roads in this case was
neit her necessary nor a customary practice for construction of farm access roads
in this area.

16. Respondent is engaged in the occupation of agriculture in that he has
a bona fide hog and goat operation. However, Respondent's silviculture
occupation is somewhat linmted in that he is presently harvesting the tinber but
shows no indication of replanting or continuing the forestry operation upon
conpl eting the present harvesting operation.

17. The extensive rebuilding and constructing of roads in this case goes
beyond what is necessary or is the customary practice in the area for a hog or
goat operation or forestry operation such as Respondent's and is inconsistent
with this type of agriculture or silviculture occupation.

18. Respondent has never applied for nor received a surface water
managenent permt fromthe Petitioner even though the Petitioner has infornmed
Respondent that a permt was required for the work being done on his property.

19. The present alteration of the topography of the | and by Respondent has
obstructed and i npounded surface water in such a fashion that the interruption
of the sheet flow of surface water has been increased, causing the storage of
surface water on the property to be di m ni shed.

20. At the present tine, Respondent has been enjoined by the Crcuit Court
of Madi son County, Florida, fromany further activity on this project. However,
shoul d Respondent be allowed to conplete this project, it is evident that the
sol e and predom nant purpose would be to inpound and obstruct the sheet flow of
surface water and dimnish the storage of surface water on the property in
guesti on.

CONCLUSI ONS OF LAW

21. The Division of Adm nistrative Hearings has jurisdiction over the
parties to, and the subject matter of this proceedi ng pursuant to Section
120.57(1), Florida Statutes.



22. Since Respondent is engaged in the occupation of agriculture and
silviculture, his alteration of the topography of the lands in question would be
exenpt fromthe permtting requirement of Section 373.413, Florida Statutes, and
Rul e 40B-4.1040, Florida Admnistrative Code, if such alteration is for purposes
consistent with the practice of his agriculture and silviculture occupation
provided the alteration is not for the sole or predonm nant purpose of inpoundi ng
or obstructing surface water. Section 373.406(2), Florida Statutes, and Rule
40B- 4. 1070, Florida Adm nistrative Code

23. The burden of proof is on the party asserting the affirmative of an
i ssue before an administrative tribunal. Florida Departnment of Transportation
v. J.WC. Conpany, Inc., 396 So.2d 778 (2 DCA Fla. 1981). The Petitioner has
met its burden of proof by showi ng that the Respondent viol ated Chapter 373,
Florida Statutes, by altering the topography of his land for purposes that are
not consistent with the practice of agriculture or silviculture, and that the
sol e or predom nant purpose of such alteration was to inpound or obstruct the
surface water entering and | eaving the property and has a substantial and
adverse effect on the surroundi ng wet!l ands.

24. Section 373.119, Florida Statutes, enpowers the Respondent to
adm nistratively enforce its final orders, including the necessary corrective
action to be taken, when there has been a violation of Chapter 373, Florida
Statutes, or the rules promul gated thereunder

RECOMVENDAT! ON

Havi ng consi dered the foregoi ng Findings of Fact, Conclusions of Law, the
evi dence of record and the candor and deneanor of the witnesses, it is,
t her ef or e,

RECOMVENDED t hat the Petitioner, Suwannee Ri ver Managenent District, enter
a Final Oder requiring Respondent, Norman Leonard, to: (a) renove al

unaut hori zed fill material placed within jurisdictional wetlands and return
those areas to predevel opment grades and revegetate with naturally occurring
| ocal wetlands species to prevent erosion; (b) back fill excavated swal e

ditches, return road beds and excavated ditches to predevel opment condition and
grades and seed di sturbed non-wetland areas with a 50:50 m x of bahia and rye
grass and; (c) refrain fromany other devel opment until and unless a required
permt is obtained for such devel oprent.

Respectfully submtted and entered this 13th day of February, 1989, in
Tal | ahassee, Leon County, Florida.

WLLIAM R CAVE

Hearing Oficer

Di vision of Admi nistrative Hearings
The Gakl and Bui | di ng

2009 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 13th day of February, 1989.



APPENDI X TO RECOMMENDED ORDER
I N CASE NO. 88-1445

The followi ng constitutes ny specific rulings pursuant to Section
120.59(2), Florida Statutes, on all of the Proposed Findings of Fact submitted
by the parties in this case.

Specific Rulings on Proposed Findings of Fact
Submitted by Petitioner

1. Adopted in Finding of Fact 1

2.-3. Adopted in Finding of Fact 2.

4.-7 Are unnecessary findings for this Recormended Order

8. Adopted in Finding of Fact 18.

9. Adopted in Finding of Fact 19.

10. Adopted in Finding of Fact 10.

11. Adopted in Finding of Fact 11

12. Subordi nate to the facts actually found in this

Reconmended Order.

13. Adopted in Finding of Fact 11

14. Adopted in Finding of Fact 12.

15. Rej ected as concl usi ons of |aw

16. Adopted in Findings of Fact 3 and 4.

17. Adopted in Finding of Fact 8.

18. Adopted in Finding of Fact 9.

19. Adopted in Finding of Fact 9.

20. Adopted in Finding of Fact 8.

21. Adopted in Finding of Fact 6.

22. Adopted in Finding of Fact 7.

23. Adopted in Finding of Fact 6.

24. Adopted in Finding of Fact 10.

25. Adopted in Findings of Fact 15 and 17.

26.-29. Adopted in Finding of Fact 12.

30. Adopted in Finding of Fact 13.

31.-32. Subordinate to facts actually found in this Recomended
O der.

33. Adopted in Finding of Fact 12.

34. Adopted in Finding of Fact 16.

35.-38. Subordinate to facts actually found in this Recomended
O der.

39.-42. Rejected as not[Obeing relevant or material

Specific Rulings on Proposed Findings of Fact
Submitted by Respondent

1. The first paragraph adopted in Finding of Fact 16. The
bal ance is rejected as a conclusion of |aw

2.-3. Rejected as not being relevant or materi al

4. Not a finding of fact but a statenment of testinony.
However, it is subordinate to facts actually found in this
Reconmended Order.

5. Rej ected as not supported by substantial conpetent
evidence in the record. The nore credible evidence is
contrary to this finding.



COPI ES FURNI SHED:

Jani ce F. Baker, Esquire
Post O fice Box 1029
Lake City, Florida 32056-1029

Nor man Leonard, Pro Se
Route 2, Box 172-D
Li ve OGak, Florida 32060

Donald O. Mrgan
Executive Director
Suwannee Ri ver Water
Managenment District
Route 3, Box 64

Li ve Gak, Florida

Dal e H Twacht mann, Secretary
Department of Environnmental Regul ation
Twin Towers O fice Building

2600 Bl air Stone Road

Tal | ahassee, Florida 32399-2400



